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conflict with the United States, or any
country allied with such enemy
country, unless the appropriate
settlement authority determines that the
claimant is and, at the time of incident,
was friendly to the United States. A
prisoner of war or an interned enemy
alien is not excluded or barred from
bringing a claim for damage, loss, or
destruction of personal property while
held in the custody of the government
if the claim is otherwise payable.

(e) Are for damages or injuries that a
receiving State should pay for under an
international agreement. See § 536.34(c).

§536.122 Limitation of settlement of
maritime claims.

(a) Within the United States the
period of completing an administrative
settlement under the AMCSA is subject
to the same time limitation as that for
beginning suit under the SIAA or PVA;
that is, a two-year period from the date
the cause of the action accrued. The
claimant must have agreed to accept the
settlement and it must be approved for
payment by the Secretary of the Army
or other approval authority prior to the
end of such period. The presentation of
a claim, or its consideration by the DA,
neither waives nor extends the two-year
limitation period and the claimant
should be so informed, in writing, when
the claim is acknowledged. See
§536.28.

(b) For causes of action under the
AEA, filing an administrative claim is
mandatory. However, suit is required
under the two-year time limit applicable
to the SIAA and PVA, even though the
AEA provides that no suit shall be filed
under six months after filing a claim.

(c) For causes of action arising outside
the United States, there is no time
limitation for completing an
administrative settlement.

§536.123 Limitation of liability for
maritime claims.

For admiralty claims arising within
the United States under the provisions
of the Limitation of Shipowners’
Liability Act, 46 U.S.C. app. 181-188, in
cases alleging injury or loss due to
negligent operation of its vessel, the
United States may limit its liability to
the value of its vessel after the incident
from which the claim arose. The act
requires filing of an action in federal
District Court within six months of
receiving written notice of a claim.
Therefore, USARCS, or the Chief
Counsel, U.S. Army Corps of Engineers
(COE), or his designee, must be notified
within 10 working days of the receipt of
any maritime claim arising in the
United States or on the high seas out of
the operation of an Army vessel,

including pleasure craft owned by the
United States. USARCS or Chief
Counsel, COE will coordinate with the
Department of Justice (DOJ) as to
whether to file a limitation of liability
action.

§536.124 Settlement authority for
maritime claims.

(a) The Secretary of the Army, the
Army General Counsel as designee of
the Secretary, or other designee of the
Secretary may approve any settlement
or compromise of a claim in any
amount. A claim settled or
compromised in a net amount exceeding
$500,000 will be investigated and
processed and, if approved by the
Secretary of the Army or his or her
designee, will be certified to Congress
for final approval.

(b) The Judge Advocate General
(TJAG), The Assistant Judge Advocate
General (TAJAG), the Commander
USARCS, the Chief Counsel COE, or
Division or District Counsel Offices are
delegated authority to settle, such as to
deny or approve payment in full or in
part, any claim under this subpart
regardless of the amount claimed,
provided that any award does not
exceed $100,000.

(c) A Staff Judge Advocate (SJA) or
chief of a command claims service and
heads of area claims offices (ACOs) are
delegated authority to pay up to
$50,000, regardless of the amount
claimed, and to disapprove or make a
final offer on a claim presented in an
amount not exceeding $50,000.

(d) Authority to further delegate
payment authority is set forth in
§536.3(g)(1) of this part. For further
discussion also related to settlement and
approval authority see paragraph 2—69
of DA Pam 27-162.

(e) Where the claimed amount or
potential claim damage exceeds
$100,000 for COE claims or $50,000 for
all others, Commander USARCS will be
notified immediately, and be furnished
a copy of the claim and a mirror file
thereafter. See §536.30 and AR 27-20,
paragraph 2—12.

Subpart I—Claims Cognizable Under
Article 139, Uniform Code of Military
Justice

§536.125 Statutory authority for Uniform
Code of Military Justice (UCMJ) Claims.

The authority for this subpart is
Article 139, Uniform Code of Military
Justice (UCMYJ) (10 U.S.C. 939, which
provides redress for property willfully
damaged or destroyed, or wrongfully
taken, by members of the Armed Forces
of the United States.

§536.126 Purpose of UCMJ claims.

This subpart sets forth the standards
to apply and the procedures to follow in
processing claims for the wrongful
taking or willful damage or destruction
of property by military members of the
Department of the Army.

§536.127 Proper claimants; unknown
accused—under the UCMJ.

(a) A proper claimant under this
subpart includes any individual
(whether civilian or military), a
business, charity, or state or local
government that owns, has an
ownership interest in, or lawfully
possesses property.

(b) When cognizable claims are
presented against a unit because the
individual offenders cannot be
identified, this subpart sets forth the
procedures for approval authorities to
direct pay assessments, equivalent to
the amount of damages sustained,
against the unit members who were
present at the scene and to allocate
individual liability in such proportion
as is just under the circumstances.

§536.128 Effect of disciplinary action,
voluntary restitution, or contributory
negligence for claims under the UCMJ.

(a) Disciplinary action.
Administrative action under Article
139, UCM]J, and this subpart is entirely
separate and distinct from disciplinary
action taken under other sections of the
UCM]J or other administrative actions.
Because action under both Article 139,
UCM]J, and this subpart requires
independent findings on issues other
than guilt or innocence, a soldier’s
conviction or acquittal of claim-related
charges is not dispositive of liability
under Article 139, UCMJ.

(b) Voluntary restitution. The
approval authority may terminate
Article 139 proceedings without
findings if the soldier voluntarily makes
full restitution to the claimant.

(c) Contributory negligence. A claim
otherwise cognizable and meritorious is
payable whether or not the claimant was
negligent.

§536.129 Claims cognizable as UCMJ
claims.

Claims cognizable under Article 139,
UCM]J, are limited to the following:

(a) Requirement that conduct
constructively violate UCM]J. In order to
subject a person to liability under
Article 139, the soldier’s conduct must
be such as would constitute a violation
of one or more punitive Articles of the
UCM]J. However, a referral of charges is
not a prerequisite to action under this
subpart.

(b) Claims for property willfully
damaged. Willful damage is damage
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inflicted intentionally, knowingly, and
purposefully without justifiable excuse,
as distinguished from damage caused
inadvertently, thoughtlessly or
negligently. Damage, loss, or destruction
of property caused by riotous, violent,
or disorderly acts or acts of depredation,
or through conduct showing reckless or
wanton disregard of the property rights
of others, may be considered willful
damage.

(c) Claims for property wrongfully
taken. A wrongful taking is any
unauthorized taking or withholding of
property, with the intent to deprive,
temporarily or permanently, the owner
or person lawfully in possession of the
property. Damage, loss, or destruction of
property through larceny, forgery,
embezzlement, fraud, misappropriation,
or similar offense may be considered
wrongful taking. However, mere breach
of a fiduciary or contractual duty that
does not involve larceny, forgery,
embezzlement, fraud, or
misappropriation does not constitute
wrongful taking.

(d) Definition of property. Article 139
provides compensation for loss of or
damage to both personal property,
whether tangible or intangible, and real
property. Contrast this to the Personnel
Claims Act and chapter 11 of AR 27-20,
which provides compensation only for
tangible personal property. Monetary
losses may fall into the category of
either tangible property (for example,
cash), or intangible property (for
example, an obligation incurred by a
claimant to a third party as a result of
fraudulent conduct by a soldier),
although recovery for losses of
intangible property may be limited by
other provisions of this part, such as the
exclusion of theft of services (see
§536.130(f)) or consequential damages
(see § 536.130(g)).

(e) Claims cognizable under more
than one statute. Claims cognizable
under other claims statutes may be
processed under this subpart.

§536.130 Claims not cognizable as UCMJ
claims.

Claims not cognizable under Article
139, UCMJ, and this subpart, include
the following:

(a) Claims resulting from negligent
acts.

(b) Claims for personal injury or
death.

(c) Claims resulting from acts or
omissions of military personnel acting
within the scope of their employment,
including claims resulting from combat
activities or noncombat activities, as
those terms are defined in the Glossary
of AR 27-20.

(d) Claims resulting from the conduct
of Reserve component personnel who
are not subject to the UCM]J at the time
of the offense.

(e) Subrogated claims.

(f) Claims for theft of services, even if
such theft constitutes a violation of
Article 134 of the UCMJ.

(g) Claims for indirect, remote, or
consequential damages.

(h) Claims by entities in conflict with
the United States or whose interests are
hostile to the United States.

§536.131 Limitations on assessments
arising from UCMJ claims.

(a) Limitations on amount. (1) A
special court-martial convening
authority (SPCMCA) has authority to
approve a pay assessment in an amount
not to exceed $5,000 per claimant per
incident and to deny a claim in any
amount. If the Judge Advocate
responsible for advising the SPCMCA
decides that the SPCMCA’s final action
under the provisions of Rule for Courts-
Martial 1107 in a court martial arising
out of the same incident would be
compromised, the SPCMCA may
forward the Article 139 claim to the
general court-martial convening
authority (GCMCA) for action.

(2) A GCMCA, or designee, has
authority to approve a pay assessment
in an amount not to exceed $10,000 per
claimant per incident and to deny a
claim in any amount.

(i) If the GCMCA or designee
determines that a claim exceeding
$10,000 per claimant per incident is
meritorious, that officer will assess the
soldier’s pay in the amount of $10,000
and forward the claim to the
Commander USARCS, with a
recommendation to increase the
assessment.

(ii) If the head of the area claims office
(ACO) (usually the GCMCA'’s Staff Judge
Advocate (SJA)) decides that the
GCMCA'’s final action under the
provisions of Rule for Courts-Martial
1107 in a court-martial arising out of the
same incident would be compromised,
that officer may forward the Article 139
claim to USARCS for action.

(3) Only TJAG, TAJAG, the
Commander USARCS, or designee has
authority to approve assessments in
excess of $10,000 per claimant per
incident.

(b) Limitations on type of damages.
Property loss or damage assessments are
limited to direct damages. This subpart
does not provide redress for indirect,
remote, or consequential damages.

§536.132 Procedure for processing UCMJ
claims.

(a) Time limitations on submission of
a claim. A claim must be submitted

within 90 days of the incident that gave
rise to it, unless the SPCMCA acting on
the claim determines there is good cause
for delay. Lack of knowledge of the
existence of Article 139, or lack of
knowledge of the identity of the
offender, are examples of good cause for
delay.

(b) Form and presentment of a claim.
The claimant or authorized agent may
present a claim orally or in writing. If
presented orally, the claim must be
reduced to writing, signed, and seek a
definite sum in U.S. dollars within 10
days after oral presentment.

(c) Action upon receipt of a claim.
Any officer receiving a claim will
forward it within two working days to
the SPCMCA exercising jurisdiction
over the soldier or soldiers against
whom the claim is made. If the claim is
made against soldiers under the
jurisdiction of two or more convening
SPCMCAs who are under the same
GCMCA, forward the claim to that
GCMCA. That GCMCA will designate
one SPCMCA to investigate and act on
the claim as to all soldiers involved. If
the claim is made against soldiers under
the jurisdiction of more than one
SPCMCA at different locations and not
under the same GCMCA, forward the
claim to the SPCMCA whose
headquarters is located nearest the situs
of the alleged incident. That SPCMCA
will investigate and act on the claim as
to all soldiers involved. If a claim is
brought against a member of one of the
other military services, forward the
claim to the commander of the nearest
major command of that service
equivalent to a major Army command
(MACOM).

(d) Action by the special court-martial
convening authority. (1) If the claim
appears to be cognizable, the SPCMCA
will appoint an investigating officer
within four working days of receipt of
a claim. The investigating officer will
follow the procedures of this subpart
supplemented by DA Pam 27-162,
chapter 9, and AR 15-6, chapter 4,
which applies to informal
investigations. The SPCMCA may
appoint the claims officer of a command
(if the claims officer is a commissioned
officer) as the investigating officer. In
cases where the special court-martial
convening authority is an inactive duty
soldier of the United States Army
Reserve, the appointment of an
investigating officer will be made within
30 calendar days.

(2) If the claim is not brought against
a person who is a member of the Armed
Forces of the United States at the time
the claim is received, or if the claim
does not appear otherwise cognizable
under Article 139, UCM]J, the SPCMCA
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may refer it for legal review (see
paragraph (g) of this section) within four
working days of receipt. If after legal
review the SPCMCA determines that the
claim is not cognizable, final action may
be taken disapproving the claim (see
paragraph (h) of this section) without
appointing an investigating officer. In
claims where the special court-martial
convening authority is an inactive duty
soldier of the United States Army
Reserve, the request for a legal review
will be made within 30 calendar days.

(e) Expediting payment through
Personnel Claims Act and Foreign
Claims Act procedures. When
assessment action on a particular claim
will be unduly delayed, the claims
office supporting the SPCMA may
consider the claim under the Personnel
Claims Act, 31 U.S.C. 3721, and chapter
11 of AR 27-20, or under the Foreign
Claims Act, 10 U.S.C. 2734, and subpart
J of this part, as long as it is otherwise
cognizable under that authority. If the
Article 139 claim is later successful, the
claims office will inform the claimant of
the obligation to repay to the
government any overpayment received
under these statutes.

(f) Action by the investigating officer.
The investigating officer will notify the
soldier against whom the claim is made.

(1) If the soldier wishes to make
voluntary restitution, the investigating
officer may, with the SPCMCA’s
concurrence, delay proceedings until
the end of the next pay period to permit
restitution. If the soldier makes payment
to the claimant’s full satisfaction, the
SPCMCA will dismiss the claim.

(2) In the absence of full restitution,
the investigating officer will determine
whether the claim is cognizable and
meritorious under the provisions of
Article 139, UCM]J, and this subpart, and
the amount to be assessed against each
offender. This amount will be reduced
by any restitution the claimant accepts
from an offender in partial satisfaction.
Within 10 working days, or such time as
the SPCMCA may determine, the
investigating officer will submit written
findings and recommendations to the
SPCMCA.

(3) If the soldier is absent without
leave and cannot be notified, a claims
office may process the Article 139 claim
in the soldier’s absence. If an
assessment is approved, forward a copy
of the claim and the memorandum
authorizing pay assessment by
transmittal letter to the servicing
Defense Accounting Office (DAO) for
offset against the soldier’s pay. If the
soldier is dropped from the rolls, the
servicing DAO will forward the
assessment documents to: Commander,
Defense Finance and Accounting

Service (DFAS), ATTN: Military Pay
Operations, 8899 E. 56th Street,
Indianapolis, IN 46249.

(g) Legal review. The SPCMCA will
refer the claim for legal review to its
servicing legal office upon either
completion of the investigating officer’s
report or the SPCMCA'’s determination
that the claim is not cognizable (see
paragraph (d)(2) of this section).

(1) Within five working days or such
time as the SPCMCA determines, that
office will furnish a written opinion as
to:

(i) Whether the claim is cognizable
under the provisions of Article 139,
UCM]J, and this subpart.

(ii) Whether the findings and
recommendations are supported by a
preponderance of the evidence.

(iii) Whether the investigation
substantially complies with the
procedural requirements of Article 139,
UCMJ; this subpart; DA Pam 27-162,
chapter 9; and AR 15-6, chapter 4.

(iv) Whether the claim is clearly not
cognizable (see paragraph (d)(2) of this
section) and final denial action can be
taken without appointing an
investigating officer.

(2) If the investigating officer’s
recommended assessment does not
exceed $5,000, the claims judge
advocate (CJA) or claims attorney will,
upon legal review, forward the claim to
the SPCMCA for final action.

(3) If the investigating officer’s
recommended assessment is more than
$5,000, the CJA or claims attorney will,
upon legal review, forward the claim
file to the head of the ACO, who will
also conduct a legal review within five
working days.

(i) If the recommended assessment
does not exceed $10,000, the head of the
ACO will forward the claim file to the
GCMCA for final action.

(ii) If the recommended assessment
exceeds $10,000, the head of the ACO
will forward the claim file to the
GCMCA for approval of an assessment
up to $10,000 and for a recommendation
of an additional assessment. The head of
the ACO will then forward the claims
file and the GCMCA'’s recommendation
to the Commander USARCS for
approval.

(h) Final action. After consulting with
the legal advisor, the approval authority
will disapprove or approve the claim in
an amount equal to, or less than, the
amount of the assessment limitation.
The approval authority is not bound by
the findings or recommendations of the
investigating officer; AR 15-6,
paragraph 2-3a. The approval authority
will notify the claimant, and any soldier
subject to that officer’s jurisdiction, of
the determination and the right of any

party to request reconsideration (see
§536.133). A copy of the investigating
officer’s findings and recommendation
will be enclosed with the notice. The
approval authority will then suspend
action on the claim for 10 working days
pending receipt of a request for
reconsideration, unless the approval
authority determines that this delay will
result in substantial injustice. If after
this period the approval authority
determines that an assessment is still
warranted, the approval authority will
direct the appropriate DAO to withhold
such amount from the soldier’s pay
account (see § 536.131(a)). For any
soldier not subject to the approval
authority’s jurisdiction, the approval
authority will forward the claim to the
commander who exercises SPCMCA
jurisdiction over the soldier for
assessment. The receiving SPCMCA is
bound by the determination of the
approval authority.

(i) Assessment. Subject to any
limitations set forth in appropriate
regulations, the servicing DAO will
withhold the amount directed by the
approval authority and pay it to the
claimant. The assessment is not subject
to appeal and is binding on any finance
officer. If the servicing DAO cannot
withhold the required amount because
it does not have custody of the soldier’s
pay record, the record is missing, or the
soldier is in a no pay due status, that
office will promptly notify the approval
authority of this fact in writing.

(j) Remission of indebtedness. 10
U.S.C. 4837, which authorizes the
remission and cancellation of
indebtedness of an enlisted person to
the United States or its
instrumentalities, is not applicable and
may not be used to remit and cancel
indebtedness determined as a result of
action under Article 139, UCM]J.

§536.133 Reconsideration of UCMJ
claims.

(a) General. Although Article 139,
UCM]J, does not provide for a right of
appeal, either the claimant or a soldier
whose pay is assessed may request the
approval authority (SPCMCA or
GCMCA, depending on the amount
assessed) or successor in command to
reconsider the action. Either party must
submit such a request for
reconsideration in writing and clearly
state the factual or legal basis for the
relief requested. The approval authority
may direct that the matter be
reinvestigated.

(b) Reconsideration by the original
approval authority. The original
approval authority may reconsider the
action at any time while serving as the
approval authority for the claim in
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question, even after the transfer of the
soldier whose pay was assessed. The
original approval authority may modify
the action if it was incorrect, subject to
paragraph (d) of this section. However,
the approval authority should modify
the action only because of fraud,
substantial new evidence, errors in
calculation, or mistake of law.

(c) Reconsideration by a successor in
command. Subject to paragraph (d) of
this section, a successor in command
may modify an action only because of
fraud, substantial new evidence, errors
in calculation, or mistake of law
apparent on the face of the record.

(d) Legal review and action. Prior to
modifying the original action, the
approval authority will have the
servicing claims office render a legal
opinion and fully explain the basis for
modification as part of the file. If the
legal review agrees that a return of the
assessed pay is appropriate, the
approval authority should request in
writing that the claimant return the
money, setting forth in the letter the
basis for the request. There is no
authority for repayment from
appropriated funds.

(e) Disposition of files. After
completing action on reconsideration,
the approval authority will forward the
reconsideration action to the servicing
claims office, which will then file the
action per §536.132(h).

§536.134 Additional claims judge
advocate and claims attorney
responsibilities (for UCMJ claims).

In addition to the duties set forth in
this subpart, the CJA or claims attorney
is responsible for forwarding copies of
completed Article 139 actions to
USARGS, maintaining a log, monitoring
the time requirements of pending
Article 139 actions, and publicizing the
Article 139 program to commanders,
soldiers, and the community.

Subpart J—Claims Cognizable Under
the Foreign Claims Act

§536.135 Statutory authority for the
Foreign Claims Act.

(a) The statutory authority for this
subpart is the Act of August 10, 1956,
10 U.S.C. 2734 (70 Stat. 154), commonly
referred to as the Foreign Claims Act
(FCA), as amended by Public Law 86—
223, September 1959 (73 Stat. 453);
Public Law 86-411, April 1960 (74 Stat.
16); Public Law 90-521, September
1968 (82 Stat. 874); Public Law 91-312,
July 1970 (84 Stat. 412); Public Law 93—
336, July 1974 (88 Stat. 292); Public Law
96-513, Title V, section 511 (95),
December 1980 (94 Stat. 2928). It is
posted on the USARCS Web site; for the
address see §536.2(a).

(b) Claims arising from the acts or
omissions of the U.S. Armed Forces in
the Marshall Islands or the Federated
States of Micronesia are settled in
accordance with Art. XV, Non-
contractual Claims, of the U.S.-Marshall
Islands and Micronesian Status of
Forces Agreement (the “SOFA”’) (posted
on the USARCS Web site; for the
address see § 536.2(a)). This is pursuant
to the “agreed upon minutes” that are
appended to the SOFA, pursuant to
Section 323 of the Compact of Free
Association between the U.S. and the
Marshall Islands and the Federated
States of Micronesia, enacted by Public
Law 99-239, January 14, 1986. (The
Compact may be viewed at http://
www.fm/jcn/compact/relindex.html).
The “agreed upon minutes” state that
“all claims within the scope of
paragraph 1 of Article XV [Claims], [of
the Compact] * * * shall be processed
and settled exclusively pursuant to the
Foreign Claims Act, 10 U.S.C. 2734, and
any regulations promulgated in
implementation thereof.” Therefore,
Title I, Article 178 of the Compact,
regarding claims processing, is not
applicable to claims arising from the
acts or omissions of the U.S. armed
forces, but only to other federal
agencies. Those agencies are required to
follow the provisions of the Federal Tort
Claims Act, 28 U.S.C. 2672.

§536.136 Scope for claims arising under
the Foreign Claims Act.

(a) Application. This subpart, which
is applicable outside the United States,
its commonwealths, territories and
possessions, including areas under the
jurisdiction of the United States,
implements the FCA and prescribes the
substantive basis and special procedural
requirements for settlement of claims of
inhabitants of a foreign country, or of a
foreign country or a political
subdivision thereof, against the United
States for personal injury, death, or
property damage caused by service
members or civilian employees, or
claims that arise incident to noncombat
activities of the armed forces.

(b) Effect of Military Claims Act
(MCA). Claims arising in foreign
countries will be settled under the MCA
if the injured party is an inhabitant of
the U.S., for example, a member of the
U.S. armed forces, a U.S. civilian
employee, or a family member of either
category. In a wrongful death case, if the
decedent is an inhabitant of a foreign
country, even though his survivors are
U.S. inhabitants, the FCA will apply.
See §536.74(c).

(c) Effect of Army Maritime Claims
Settlement Act (AMCSA) (10 U.S.C.

4801, 4802 and 4808). A maritime claim
may be settled under the FCA.

§536.137 Claims payable under the
Foreign Claims Act.

(a) A claim for death, personal injury,
or loss of or damage to property may be
allowed under this subpart if the alleged
damage results from noncombat activity
or a negligent or wrongful act or
omission of soldiers or civilian
employees of the U.S. armed forces, as
enumerated in § 536.23(b), regardless of
whether the act or omission was made
within the scope of their employment.
This includes non-U.S. citizen
employees recruited elsewhere but
employed in a country of which they are
not a citizen. However, a claim
generated by non-U.S. citizen
employees in the country in which they
were recruited and are employed will be
payable only if the act or omission was
made in the scope of employment. But
claims arising from the operation of U.S.
armed forces vehicles or other
equipment by such employees may be
paid, even though the employees are not
acting within the scope of their
employment, provided the employer or
owner of the vehicle or other equipment
would be liable under local law in the
circumstances involved.

(b) Claims generated by officers or
civilian employees of the American
Battle Monuments Commission (36
U.S.C. 2110), acting within the scope of
employment, will be paid from
American Battle Monuments
Commission appropriations.

(c) Claims for the loss of, or damage
to, property that may be settled under
this subpart include the following:

(1) Real property used and occupied
under lease, express, implied, or
otherwise. See § 536.34(m) of this part
and paragraph 2—15m of DA Pam 27—
162.

(2) Personal property bailed to the
government under an agreement,
express or implied, unless the owner
has expressly assumed the risk of
damage or loss.

§536.138 Claims not payable under the
Foreign Claims Act

A claim is not payable if it:

(a) Results wholly from the negligent
or wrongful act of the claimant or agent;

(b) Is purely contractual in nature;

(c) Arises from private or domestic
obligations as distinguished from
government transactions;

(d) Is based solely on compassionate
grounds;

(e) Is a bastardy claim for child
support expenses;

(f) Is for any item whose acquisition,
possession, or transportation is in
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violation of Department of the Army
(DA) or Department of Defense (DOD)
directives, such as illegal war trophies.

(g) Is for rent, damage, or other
payments involving the acquisition, use,
possession, or disposition of real
property or interests therein by and for
the DA. See §536.34(m) of this part and
paragraph 2—15m of DA Pam 27-162.

(h) Is not in the best interest of the
United States, is contrary to public
policy, or otherwise contrary to the
basic intent of the governing statute (10
U.S.C. § 2734); for example, claims for
property loss or damage, or personal
injury or death caused by inhabitants of
unfriendly foreign countries or by
individuals considered to be unfriendly
to the United States.

(i) Is presented by a national, or a
corporation controlled by a national, of
a country at war or engaged in armed
conflict with the United States, or any
country allied with such enemy country
unless the appropriate settlement
authority determines that the claimant
is, and at the time of the incident was
friendly to the United States. A prisoner
of war or an interned enemy alien is not
excluded from filing a claim for damage,
loss, or destruction of personal property
within the federal government’s custody
if the claim is otherwise payable.

(j) Is for damages or injury, the claim
for which a receiving State should
adjudicate and pay pursuant to an
international agreement, subject to
waiver by the Commander USARCS. See
DA Pam 27-162, paragraph 3—4a(2), for
a discussion of the conditions of waiver.

(k) Is listed in §§ 536.45 and 536.46,
except for the exclusions listed in
§§536.45(e), (h) and (k). Additionally,
the exclusions set forth in §§536.45(a)
and (b) do not apply to a claim arising
incident to noncombat activities.

(1) Is brought by a subrogee.

(m) Is covered by insurance on the
involved U.S. Armed Forces’ vehicle or
the tortfeasor’s privately owned vehicle
(POV), in accordance with requirements
of a foreign country, unless the claim
exceeds the coverage or the insurer is
insolvent. See §536.139(c).

(n) Is payable under subpart C of this
part or AR 27-20, chapter 11.

(0) Is brought by or on behalf of a
member of a foreign military force for
personal injury or death arising incident
to service, or pursuant to combined
military operations. Combined military
operations include exercises and United
Nations and North Atlantic Treaty
Organization (NATO) peacekeeping and
humanitarian missions. Derivative
claims arising from these incidents are
also excluded.

§536.139 Applicable law for claims under
the Foreign Claims Act.

(a) Venue of incident and domicile of
claimant. In determining an appropriate
award, apply the law and custom of the
country in which the incident occurred
to determine which elements of
damages are payable and which
individuals are entitled to
compensation. However, where the
claimant is an inhabitant of another
foreign country and only temporarily
within the country in which the
incident occurred, the quantum of
certain elements of damages, such as
lost wages and future medical care, may
be calculated based on the law and
economic conditions in the country of
the claimant’s permanent residence.
Where the decedent is the subject of a
wrongful death case, the quantum will
be determined based on the country of
the decedent’s permanent residence
regardless of the fact that his survivors
live in the U.S. or a different foreign
country than the decedent. See §536.77
for further damages guidance.

(b) Other guidance. The guidance set
forth in §§536.77(b) through (d) as to
allowable elements of damages is
generally applicable. Where moral
damages, as defined in DA Pam 27-162,
paragraph 2-53c(4), are permitted, such
damages are payable. In some countries
it is customary to get a professional
appraisal to substantiate certain claims
and pass this cost on to the tortfeasor.
The Commander USARCS or the chief
of a command claims service may, as an
exception to policy, permit the
reimbursement of such costs in
appropriate cases. Where feasible,
claimants should be discouraged from
incurring such costs.

(c) Deductions for insurance. (1)
Insurance coverage recovered or
recoverable will be deducted from any
award. In that regard, every effort will
be made to monitor the insurance aspect
of the case and encourage direct
settlement between the claimant and the
insurer of the tortfeasor.

(2) When efforts under paragraph
(c)(1) of this section are of no avail, or
when it otherwise is determined that an
insurance settlement will not be
reasonably available for application to
the award, no award will be made until
the chief of the command claims service
or the Commander USARCS, has first
granted consent. In such cases, an
assignment of the insured’s rights
against the insurer will be obtained and,
in appropriate cases, reimbursement
action will be instituted against the
insurer under applicable procedures.

(3) If an insurance settlement is not
available due to the insurer’s insolvency
or bankruptcy, a report on the

bankruptcy will be forwarded to the
Commander USARCS without delay,
setting forth all pertinent information,
including the alleged reasons for the
bankruptcy and the facts concerning the
licensing of the insurer.

(d) Deductions for amounts paid by
tortfeasor. Settlement authorities will
deduct from the damages any direct
payments by a member or civilian
employee of the U.S. armed forces for
damages (other than solatia).

§536.140 Appointment and functions of
Foreign Claims Commissions.

(a) Claims cognizable under this
subpart will be referred to the command
responsible for claims arising within its
geographic area of responsibility,
including claims transferred by
agreement between the services
involved. The senior judge advocate of
a command having a command claims
service, or his delegee, will appoint a
sufficient number of Foreign Claims
Commissions (FCCs) to dispose of the
claims. If there is no command claims
service, the responsible commander
may ask the Commander USARCS for
permission to establish one. Otherwise,
the Commander USARCS will appoint a
sufficient number of FCCs from
personnel furnished by the command
involved. See § 576.3(d) of this chapter
for more information about command
claims services.

(b) The Commander USARCS will
appoint all other FCCs to act on all other
claims, regardless of where such claims
arose, unless they arose in a country for
which single-service responsibility has
been assigned to another service. FCCs
appointed by the Commander USARCS
at units based in the continental United
States (CONUS) may act on any claim
arising out of such unit’s operations.
Any FCC operating in, or adjudicating
claims arising out of, a geographical area
within a command claims service’s
jurisdiction, will comply with that
service’s legal and procedural rules.

(c) An FCC may operate as an integral
part of a command claims service,
which will determine the cases to be
assigned to it, furnish necessary
administrative services, and establish
and maintain its records. Where an FCC
does not operate as part of a command
claims service, it may operate as part of
the office or a division, corps or higher
command staff judge advocate (SJA),
which will perform the foregoing
functions.

(d) An appointing authority who
appoints or relieves an FCC whom he or
she has appointed will forward one
copy of each order addressing an FCC’s
appointment, relief, or change of
responsibility to the Commander
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USARCS. Upon receipt of an initial
appointing order, the Commander
USARGS will assign an office code
number to the FCC. Without such a
number the FCC has no authority to
approve or pay claims. See AR 27-20,
paragraph 13-1.

(e) Normally, the FCC is responsible
for the investigation of all claims
referred to it, using both the procedures
set forth in subpart B of this part and
any local procedures established by the
appointing authority or command
claims service responsible for the
geographical area in which the claim
arose. Chiefs of a command claims
service may request assistance on claims
investigation within their geographical
areas from units or organizations other
than the FCC. The Commander USARCS
may make the same request for any
claim referred to an FCC appointed
under his or her authority.

(f) When an FCC intends to deny a
claim, or offer an award less than the
amount claimed, it will notify in writing
the claimant, the claimant’s authorized
agent, or legal representative of the
intended action on the claim and the
legal and factual bases for that action. If
the FCC proposes a partial award, a
settlement agreement should be
enclosed with the notice. Claimants will
be advised that they may either accept
the FCC action by returning the signed
settlement agreement or, if dissatisfied
with the FCC’s action, they may submit
a request for reconsideration stating the
factual or legal reasons why they believe
the FCC’s proposed action is incorrect.
This notice serves to give the claimant
an opportunity to request
reconsideration of the FCC action and
state the reasons for the request before
final action is taken on the claim. When
the FCC intends to award the amount
claimed, or recommend an award equal
to the amount claimed to a higher
authority, this procedure is not
necessary. However, a settlement
agreement is required for all awards, full
or partial. See §536.63(a).

(1) This notice should be given at
least 30 days before the FCC takes final
action, except on small claims
processed pursuant to §536.33. The
notice should be mailed via certified or
registered mail to the claimant. The
claimant should be informed that any
request for reconsideration should be
addressed to the FCC that took final
action, and that all materials the
claimant wishes the FCC to consider
should be included with the request for
reconsideration.

(2) An FCC may alter its initial
decision based on the claimant’s
response or proceed with the intended
action. If the claimant’s response raises

a general policy issue, the FCC may
request an advisory opinion from the
Commander USARCS or the chief of the
command claims service while retaining
the claim for final action at its level.

(3) Upon completing of its evaluation
of the claimant’s response, the FCC will
notify the claimant of its final decision
and advise the claimant that its action
is final and conclusive as a matter of
law (10 U.S.C. 2735), unless the final
decision is a recommendation for
payment above its authority. In that
case, the FCC will forward any response
submitted by the claimant along with its
claims memorandum of opinion to the
approval authority, and will notify the
claimant accordingly.

(4) When an FCC determines that a
claim is valued at more than $50,000 or
all claims arising out of a single incident
are valued at more than $100,000, the
file will be transferred to the
Commander USARCS for further action;
see § 536.143(d)(2). Upon request of the
Commander USARCS, the FCC may
negotiate a settlement, the amount of
which exceeds the FCC’s authority;
however, prior approval by a higher
authority is required.

(5) Every reasonable effort should be
made to negotiate a mutually agreeable
settlement on meritorious claims. When
an agreement can be reached, the notice
and response provisions above are not
necessary. If the FCC recommends an
award in excess of its monetary
authority, the settlement agreement
should indicate that its recommendation
is contingent upon approval by higher
authority.

(g) The chief of an overseas command
claims service may delegate to a one-
member FCC the responsibility for the
receipt, processing, and investigation of
any claim, regardless of amount, except
those required to be referred to a
receiving State office for adjudication
under the provisions of a treaty
concerning the status of U.S. forces in
the country in which the claim arose. If,
after investigation, it appears that action
by a three-member FCC is appropriate,
the one-member FCC should send the
claim to the appropriate three-member
FCC with a complete investigation
report, including a discussion of the
applicable local law and a
recommendation for disposition.

§536.141 Composition of Foreign Claims
Commissions.

(a) Normally, an FCC will be
composed of either one or three
members. Alternate members of three-
member FCCs may be appointed when
circumstances require, and may be
substituted for regular members on
specific cases by order of the appointing

authority. The appointing orders will
clearly designate the president of a
three-member FCC. Two members of a
three-member FCC will constitute a
quorum, and the FCC’s decision will be
determined by majority vote.

(b) Upon approval by the Commander
USARGS and the appropriate authority
of another uniformed service, the
membership may be composed of one or
more members of another uniformed
service. If another service has single-
service responsibility over the foreign
country in which the claim arose, that
service is responsible for the claim. If
requested, the Commander USARCS
may furnish a JAG officer or claims
attorney to be a member of another
service’s FCC.

§536.142 Qualification of members of
Foreign Claims Commissions.

Normally, a member of an FCC will be
either a commissioned officer or a
claims attorney. At least two members
of a three-member FCC must be JAs or
claims attorneys. In exigent
circumstances, a qualified non-lawyer
employee of the armed forces may be
appointed to an FCC, subject to prior
approval by the Commander USARCS.
Such approval may be granted only
upon a showing of the employee’s status
and qualifications and adequate
justification for such appointment (for
example, lack of legally qualified
personnel). The FCC will be limited to
employees who are citizens of the
United States. An officer, claims
attorney, or employee of another armed
force will be appointed a member of an
Army FCC only if approved by the
Commander USARCS.

§536.143 Settlement authority of Foreign
Claims Commissions.

(a) In order to determine whether the
claim will be considered by a one-
member or three-member FCC, the
claimed amount will be converted to the
U.S. dollar equivalent (based on the
annual Foreign Currency Fluctuation
Account exchange rate, where
applicable). However, the FCC’s
jurisdiction to approve is determined by
the conversion rate on the date of final
action. Accordingly, if the value of the
U.S. dollar has decreased, the FCC will
forward the recommendation to a higher
authority, if necessary.

(b) Payment will be made in the
currency of the country in which the
incident occurred or in which the
claimant resided at the time of the
incident, unless the claimant requests
payment in U.S. dollars or another
currency and such request is approved
by the chief of a command claims
service or the Commander USARCS.
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However, if the claimant resides in
another foreign country at the time of
payment, payment in an amount
equivalent to that which would have
been paid under the preceding sentence
may be made in the currency of that
third country without the approval of
the Commander USARCS.

(c) A one-member FCC may consider
and pay claims presented in any amount
provided a mutually agreed settlement
may be reached in an amount not
exceeding the FCC’s monetary authority.
A one-member FCC may deny any claim
when the claimed amount does not
exceed its monetary authority. Unless
otherwise restricted by the appointing
authority, a one-member FCC who is a
JA or claims attorney has $15,000
monetary authority, while any other
one-member commission has $5,000
monetary authority.

(d) A three-member FCC, unless
otherwise restricted by the appointing
authority, may take the following
actions on a claim that is properly
before it:

(1) Disapprove a claim presented in
any amount. After following the
procedures in § 536.140, including
reconsideration, the disapproval is final
and conclusive under 10 U.S.C. 2735.
The FCC will inform the appointing
authority of its action. After it takes
final action and disapproves a claim
presented in any amount over $50,000,
the FCC will forward to the appointing
authority the written notice to the
claimant required by § 536.140(f), any
response from the claimant, and its
notice of final action on the claim.

(2) Approve and pay meritorious
claims presented in any amount. (i)
Claims paid in full or in part for an
amount not exceeding $50,000 will be
paid after any reconsideration as set
forth in § 536.140. This action is final
and conclusive under 10 U.S.C. 2735.

(ii) Claims valued at an amount
exceeding $50,000, or multiple claims
arising from the same incident valued at
more than $100,000, will be forwarded
through the appointing authority with a
memorandum of opinion to the
Commander USARCS for action; see DA
Pam 27-162, paragraph 2—60. The
memorandum of opinion will discuss
the amount for which the claimant will
settle and include the recommendation
of the FCC.

(e) The Judge Advocate General
(TJAG), The Assistant Judge Advocate
General (TAJAG) and the Commander
USARGS, or his or her designee serving
at USARCS, may approve and pay, in
whole or in part, any claim as long as
the amount of the award does not
exceed $100,000; may disapprove any
claim, regardless of either the amount

claimed or the recommendation of the
FCC forwarding the claim; or, if a claim
is forwarded to USARCS for approval of
payment in excess of $50,000, refer the
claim back to the FCC or another FCC
for further action.

(f) Payments in excess of $100,000
will be approved by the Secretary of the
Army, the Army General Counsel as the
Secretary’s designee, or other designee
of the Secretary.

(g) Following approval where
required and receipt of an agreement by
the claimant accepting the specific sum
awarded by the FCC, the claim will be
processed for payment in the
appropriate currency. The first $100,000
of any award will be paid from Army
claims funds. The excess will be
reported to the Financial Management
Service, Department of Treasury, with
the documents listed in DA Pam 27—
162, paragraph 2-81.

(h) If the settlement authority upholds
a final offer or authorizes an award on
appeal from a denial of a claim, the
notice of the settlement authority’s
action will inform the claimant that he
or she must accept the award within 180
days of the date of mailing of the notice
of the settlement authority’s action or
the award will be withdrawn, the claim
will be deemed denied, and the file will
be closed without future recourse.

§536.144 Reopening a claim after final
action by a Foreign Claims Commission.

(a) Original approval or settlement
authority (including TAJAG, TJAG,
Secretary of the Army, or the Secretary’s
designees). (1) An original settlement
authority may reconsider the denial of,
or final offer on a claim brought under
the FCA upon request of the claimant or
the claimants authorized agent. In the
absence of such a request, the settlement
authority may reconsider a claim on its
own initiative.

(2) An original approval or settlement
authority may reopen and correct action
on an FCA claim previously settled in
whole or in part (even if a settlement
agreement has been executed) when it
appears that the original action was
incorrect in law or fact based on the
evidence of record at the time of the
action or subsequently received. For
errors in fact, the new evidence must
not have been discoverable at the time
of final action by either the Army or the
claimant through the exercise of
reasonable diligence. Corrective action
may also be taken when an error
contrary to the parties’ mutual
understanding is discovered in the
original action. If it is determined that
the original action was incorrect, the
action will be modified, and if
appropriate, a supplemental payment

made. The basis for a change in action
will be stated in a memorandum
included in the file. For example, a
claim was settled for $15,000, but the
settlement agreement was typed to read
“$1,500” and the error is not discovered
until the file is being prepared for
payment. If appropriate, a corrected
payment will be made. A settlement
authority who has reason to believe that
a settlement was obtained by fraud on
the part of the claimant or the claimant’s
legal representative, will reopen action
on that claim and, if the belief is
substantiated, correct the action. The
basis for correcting an action will be
stated in a memorandum and included
in the file.

(b) A successor approval or settlement
authority (including TAJAG, TJAG,
Secretary of the Army, or the Secretary’s
designees). (1) Reconsideration. A
successor approval or settlement
authority may reconsider the denial of,
or final offer on, an FCA claim upon
request of the claimant or the claimant’s
authorized agent only on the basis of
fraud, substantial new evidence, errors
in calculation, or mistake
(misinterpretation) of law.

(2) Settlement correction. A successor
approval or settlement authority may
reopen and correct a predecessor’s
action on a claim that was previously
settled in whole or in part for the same
reasons that an original authority may
do so.

(c) Time requirement for filing request
for reconsideration. Requests
postmarked more than five years from
the date of mailing of final notice will
be denied based on the doctrine of
laches.

(d) Finality of action. Action by the
appropriate authority (either affirming
the prior action or granting full or
partial relief) is final under the
provisions of 10 U.S.C. 2735. Action
upon request for reconsideration
constitutes final administrative
disposition of a claim. No further
requests for reconsideration will be
allowed except on the basis of fraud.

§536.145 Solatia payment.

Payment of solatia in accordance with
local custom as an expression of
sympathy toward a victim or his or her
family is common in some overseas
commands. Solatia payments are known
to be a custom in the Federated States
of Micronesia, Japan, Korea, and
Thailand. In other countries, the FCC
should consult the command claims
service or Commander USARGCS for
guidance. Such payments are not to be
made from the claims expenditure
allowance. These payments are made
from local operation and maintenance
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funds. This applies even where a
command claims service is directed to
administer the command’s solatia
program. See, for example, United
States Forces Korea Regulation 526—11
regarding solatia amounts and
procedures.

Subpart K—Nonappropriated Fund
Claims

§536.146 Claims against nonappropriated
fund employees—generally.

This subpart sets forth the procedures
to follow in the settlement and payment
of claims generated by the acts or
omissions of the employees of
nonappropriated fund (NAF) activities.
NAF activities include NAF or Army
and Air Force Exchange Service
(AAFES) facilities, post exchanges,
bowling centers, officers and
noncommissioned officers’ clubs, and
other facilities located on land or
situated in a building used by an
activity that employs personnel
compensated from NAFs.

§536.147 Claims by NAFI employees for
losses incident to employment.

Claims by employees for the loss of or
damage to personal property incident to
employment will be processed in the
manner prescribed by AR 27-20,
chapter 11 and will be paid from NAFs
in accordance with §536.152.

§536.148 Claims generated by the acts or
omissions of NAFI employees.

(a) Processing. Claims arising out of
acts or omissions of employees of NAFI
activities will be processed and settled
in the manner specified for similar
claims against the United States, except
that payment will be made from NAFs
in accordance with AR 215-1 (Morale,
Welfare, and Recreation Activities and
Nonappropriated Fund
Instrumentalites) and § 536.152 of this

art.

(b) Procedural requirements.
Procedural requirements of this part’s
pertinent subparts, as stated below, will
be followed except as provided in
§§536.151 and 536.152. However, when
the Nonappropriated Fund
Instrumentality (NAFI) is protected by a
commercial insurer (for example, flying
and parachute activities), the claim will
be referred to the insurer as outlined in
§536.148(d). See Department of Defense
Directive (DODD) 5515.6, dated
November 3, 1956, posted on the
USARCS Web site (see § 536.2(a)).

(1) Claims arising within the United
States, its territories, commonwealths,
or possessions. Such claims will be
processed in the manner prescribed by
subparts C, D, E, F, H or ] of this part,
as appropriate.

(2) Claims arising outside the United
States, its territories, commonwealths,
or possessions. Such claims will be
processed in accordance with the
provisions of applicable Status of Forces
Agreements (SOFAs) or in the manner
prescribed by subparts C, D, E, F, H or
J of this part, as appropriate.

(b) Reporting and investigation. Such
claims will be investigated in
accordance with AR 215-1 and subpart
B of this part.

(1) Reporting. Personal injury, death,
or property damage resulting from
vehicular collisions, falls, falling
objects, assaults, or accidents of similar
nature will be reported immediately to
the person in charge of the NAFI or
activity at which it occurred. The report
should be made by the employee who
initially received notice of the incident,
even if the individual involved denies
sustaining personal injury or property
damage. Upon receipt of the report of
the incident, the person in charge of the
NAF activity concerned will transmit
the report to the area claims office
(ACO) or claims processing office (CPO)
for investigation.

(2) Investigation. Claims arising out of
acts or omissions of employees of NAF
activities will be investigated in the
manner set forth in subpart B of this
part. A determination as to whether the
claim is cognizable under this section
will be made as soon as practicable.

(c) Customer complaints. AAFES-
generated complaints will be handled in
accordance with Exchange Service
Manual 57-2. NAFI-generated
complaints will be handled in
accordance with AR 215-1, chapter 3.
Complaints generated by appropriated
funds laundry and dry-cleaning
operations will be handled in
accordance with AR 210-130, chapter 2.
Complaints generated by refunds of
sales proceeds will be handled in
accordance with Exchange Operating
Procedures (EOP) 57-2.

(d) Commercial insurance. Certain
NAFTI activities (such as flying and
parachute activities, and all AAFES
concessionaires) may have private
commercial insurance.

(1) A claims investigation under
subpart B of this part will not be
conducted except when the claim’s
estimated value may exceed the
insurance policy limits. In that event,
the Commander USARCS, will be
notified immediately and an
investigation will be conducted with a
view to determining whether the United
States may be liable under subparts C,
D, F, H or J of this part. Otherwise, the
ACO or CPO will refer the claim to the
insurer and furnish copies to the
USARCS AAQO, as required in AR 27-20,

paragraph 2—12. Assistance will be
furnished to the insurer as needed.
Copies of any other required
investigations may be furnished to the
insurer.

(2) The claim will be reviewed at key
intervals to ensure that progress is being
made, negotiations are properly
conducted, and the file is closed. The
Commander USARCS will be advised of
any problems.

(3) If requested by either the insurer
or NAFI officials, the appropriate claims
authority will assist in or conduct
negotiations.

(4) Where NAFI vehicles are required
to be covered by insurance in foreign
countries, the insurer will process the
claim. However, if the policy coverage
limit is exceeded or the insurer is
insolvent, the claim may be processed
under subpart G, §§536.114 through
536.116 (Claims arising overseas) or, if
subpart G does not apply, under
subparts C or J of this part. See
§536.139(c) for additional guidance.

§536.149 Identification of persons whose
actions may generate liability.

Claims resulting from the acts or
omissions of members of the classes of
persons listed below may be processed
under this section. An ACO or a CPO
authority will ask the Commander
USARGS, for an advisory opinion prior
to settling any claim where the person
whose conduct generated the claim does
not clearly fall within one of the
following categories:

(a) Civilian employees of NAFI
activities whose salaries are paid from
NAFs.

(b) Active duty military personnel
while performing off-duty part-time
work for which they are compensated
from NAFTIs, not to include members
who are acting in their capacity as an
officer or other official of the NAFI.

(c) Volunteers serving in an official
capacity in furtherance of the business
of the United States, limited to those
categories set forth in DA Pam 27-162,
paragraph 2—45d.

§536.150 Claims payable from
appropriated funds.

Claims payable from appropriated
funds (APFs) will be processed under
the appropriate subpart. Appropriated
fund payable claims include those
resulting from:

(a) Acts or omissions of military
personnel while performing assigned
military duties in connection with NAFI
activities.

(b) Acts or omissions of civilian
employees paid from appropriated
funds in connection with NAFI
activities.
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(c) Negligent maintenance of an
appropriated funds facility used by a
NAFT activity but for which the
Department of Defense or Department of
the Army (DA) command concerned is
responsible and has been notified of the
deficiency by the NAF. Where liability
is determined to exist for both a NAFI
and an appropriated fund activity,
liability will be apportioned between
the two activities.

(d) Temporary use of a NAFI facility
by an appropriated fund activity.

(e) Operation of government owned or
rented vehicles on authorized missions
for NAFI activities where the driver is
a DA soldier or civilian employee and
is paid from APFs.

§536.151 Settlement authority for claims
generated by acts or omissions of NAFI
employees.

(a) Settlement. Claims cognizable
under this section and processed under
subparts C, D, E, G, H or J of this part
will be settled by claims authorities
authorized to settle claims under those
subparts subject to the same monetary
and denial authority limitations, except
that The Judge Advocate General
(TTJAG), The Assistant Judge Advocate
General (TAJAG), and the Commander
USARCS may settle such claims without
regard to monetary limitations.
However, the approval of the Attorney
General or Assistant General Counsel
may be required for an apportioned
amount to be paid from APFs when
subpart D of this part procedures are
used and the amount to be paid from
APFs exceeds $200,000. Similarly,
approval of TAJAG, the Attorney
General or the Assistant General
Counsel is required when using
procedures under subparts C, F, H, or ]
of this part and an apportioned amount
to be paid from APFs exceeds the limits
set for the Commander, USARCS.

(b) Finality of settlement. A
determination made by a claims
settlement authority on a claim
processed under subpart D of this part
is subject to suit. A claim processed
under subparts C or F of this part may
be appealed. Claims processed under
subparts C, D, E, H, or J of this part, or
AR 27-20, chapter 11 may be
reconsidered in accordance with the
sections addressing reconsideration in
those subparts (or paragraphs in the case
of Chapter 11).

§536.152 Payment of claims generated by
acts or omissions of NAFI employees.

(a) The settlement or approval
authority will forward the appropriate
payment documents to the office listed
in DA Pam 27-162, paragraph 2—80h,
for payment.

(b) Reimbursement to a foreign
country of the United States’ pro rata
share of a claim paid pursuant to an
international agreement will be made
from NAFs.

§536.153 Claims involving tortfeasors
other than nonappropriated fund
employees: NAFI contractors.

AAFES concessionaires and NAFI
contractors, such as entertainment
performers or groups, carnival
operators, and fireworks displayers are
considered independent contractors and
claims arising from their activities
should be disposed of as set forth in DA
Pam 27-162, paragraph 2—-15f. If a
dispute arises as to the availability of
liability or workers compensation
insurance the claims should be referred
to AAFES Dallas (see address in
§536.30(e)(4)) or the Central Insurance
Fund, U.S. Army Community and
Family Support Agency as applicable.

§536.154 Claims involving tortfeasors
other than nonappropriated fund
employees: NAFI risk management program
(RIMP) claims.

The risk management program (RIMP)
is administered by the U.S. Army
Community and Family Support Center
under the provisions of AR 215-1 and
AR 608—10 (Family Child Care Provider
Claims). Providers in order to encourage
authorized personnel, that is, military
and civilian employees, to use the
family child care program and sports
equipment, such claims are processed in
a manner similar to NAFI claims in
§§536.146 through 536.152 of this
subpart. Certain claims are payable from
nonappropriated funds even though the
U.S. is not liable under the FTCA or the
MCA as the tortfeasor is not an
appropriated fund or nonappropriated
fund employee.

§536.155 Claims payable involving
tortfeasors other than nonappropriated
fund employees.

(a) Non-NAFI RIMP claims can arise
from the activities of:

(1) Members of NAFIs or authorized
users of NAFI sports equipment or
devices for recreational purposes, while
using such property, except real
property, in the manner and for the
purposes authorized by DA regulations
and the charter, constitution, and
bylaws of the particular NAF activity.

(2) Family child care providers,
authorized members of the provider’s
household and approved substitute
providers while care under the family
child care program is being provided in
the manner prescribed in AR 608-10,
except as excluded below. Such claims
are generally limited to injuries to, or
death of, children receiving care under

the family child care program that are
caused by the negligence of authorized
providers. Claims arising from the
transportation of such children in motor
vehicles and claims involving loss of or
damage to property are not cognizable.

(b) An ACO or a CPO will ask the
Commander USARCS for an advisory
opinion prior to settling any non-NAFI
RIMP claim where the person whose
conduct generated liability does not fall
clearly within the categories listed
above. Such authorities may also ask,
through the Commander USARCS, for
an advisory opinion from the U.S. Army
Community and Family Support Center
prior to settling any claim arising under
paragraph (a)(2) of this section, where it
is not clear that the injured or deceased
child was receiving care within the
scope of the family child care program.

(c) Where liability has been
determined to exist for both non-NAFI
RIMP and APF activities, liability will
be apportioned between the two
activities.

(d) The total payment for all claims
(including derivative claims), arising as
a result of injury to, or death of, any one
person is limited to $500,000 for each
incident. Continuous or repeated
exposure to substantially the same or
similar harmful activity or conditions is
treated as one incident for purposes of
determining the limits of liability.

§536.156 Procedures for claims involving
tortfeasors other than nonappropriated
fund employees.

(a) Reporting. Non-NAFI RIMP claims
(regardless of the amount claimed) and
incidents that could give rise to non-
NAFI RIMP claims will be reported to
USARCS and the Army Central
Insurance Fund immediately.

(b) Investigation. ACOs and CPOs are
responsible for the investigation of non-
NAFI RIMP claims. Such investigation
will be closely coordinated with
program managers responsible for the
activity generating the claim. Close
coordination with USARCS is also
required, and USARCS will maintain
mirror files containing the investigative
materials of all actual and potential
claims.

(c) Payment. Non-NAFI RIMP claims
will be transmitted for payment to: The
Army Central Insurance Fund, ATTN:
CFSC-FM-I, 4700 King Street,
Alexandria, VA 22302—-4406.

(d) Commercial insurance. The
provisions of §536.148(d) also apply to
claims arising under this section, except
that in claims involving family child
care providers, a claims investigation
will be conducted regardless of whether
commercial insurance exists.
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§536.157 Settlement/approval authority
for claims involving tortfeasors other than
nonappropriated fund employees.

(a) Settlement authority. TJAG,
TAJAG, and the Commander USARCS
are authorized to approve in full or in
part, or deny a non-NAFI RIMP claim,
regardless of the amount claimed,
except where an apportioned amount to
be paid from APFs exceeds their
monetary authority and the action of the
Attorney General or Assistant General

Counsel is required as set forth in
§536.151(a).

(b) Approval authority. (1) The staff
judge advocate, Commander or chief of
a command claims service, and a head
of an area claims office are authorized
to approve in full or in part non-NAFI
RIMP claims presented in the amount of
$50,000 or less, provided the acceptance
is in full settlement and all claims and
potential claims arising out of a single
incident do not exceed $100,000.

(2) The above authorities are not
delegated authority to deny or make a
final offer on a claim under this section.
Claims requiring such action will be
forwarded to the Commander USARCS
with an appropriate recommendation.

(c) Finality of settlement. A denial or
final offer on a non-NAFI RIMP claim is
final and conclusive and is not subject
to reconsideration or appeal.

[FR Doc. 06—6789 Filed 8—10—-06; 8:45 am]
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